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Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12554
V.

FRANK ELSTQON, JR.,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe witten initial decision of
Adm ni strative Law Judge Jerrell R Davis, served Novenber 5,
1992, after a hearing held Septenber 3, 1992.' In that decision,
the | aw j udge deni ed respondent's notion to dism ss the
Adm nistrator's conplaint, as well as respondent's notion to

strike the Admnistrator's response to that notion; affirnmed the

! Attached is a copy of the initial decision.
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charged violations of 14 C.F.R 61.15 and 67.20(a)(1);? and
nmodi fied the sanction froma 180-day suspension of respondent's
private pilot certificate to one of 60 days.® Respondent's
nmotion to dismiss was based on, anpng ot her things,* the

Adm nistrator's alleged failure to conply with our stale

2 Section 61.15 of the FAR states, in pertinent part:
8 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or
state statute relating to the grow ng, processing,
manuf acture, sale, disposition, possession, transportation,
or inportation of narcotic drugs, marihuana, or depressant
or stinulant drugs is grounds for --
* * *

(2) Suspension or revocation of any certificate or
rating issued under this part.

Section 67.20(a)(1) provides as foll ows:

8 67.20 Applications, certificates, |ogbooks, reports, and
records: Falsification, reproduction, or alteration.

(a) No person may neke or cause to be made --
(1) Any fraudulent or intentionally fal se statenent on any
application for a nedical certificate under this part.

® The Administrator has not appeal ed fromthe reduction in
sancti on.

The Adm ni strator sought no suspension or revocation of
respondent’'s medical certificate, as that certificate had | ong
since expired at the tine this action was commenced.

“In addition, respondent argued that the conplaint should
be di sm ssed because: 1) his conviction resulted in a deferred
sentence and was subsequently expunged; 2) the nedical
application formis fundanental |y anbi guous; and 3) this action
is barred by the doctrine of |aches.
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conplaint rule (49 CF.R 821.33(a)).> Respondent appeals from
the law judge's decision in all respects. Because we find that
the | aw j udge shoul d have granted respondent's notion to dism ss
the conplaint as stale, we need not address respondent's
remai ni ng argunents.

On March 23, 1984, respondent pled guilty to, and was
convi cted of, possession of approximately ten ounces of marijuana
and, as a result, was sentenced to three years' probation, a fine
of $750, court costs of $50, and 50 hours of community service.
On August 28, 1986, respondent failed to report this conviction

on his application for airman nedical certification.® Respondent

> Section 821.33 provides, in pertinent part:
§ 821.33 Motion to dismiss stale conplaint.

Were the conplaint states allegations of offenses
whi ch occurred nore than 6 nonths prior to the
Adm ni strator's advising respondent as to reasons for
proposed action under section 609 of the Act,
respondent may nove to dism ss such allegations
pursuant to the foll ow ng provisions:

(a) In those cases where a conpl aint does not allege |ack
of qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by answer
filed within 15 days of service of the notion that good
cause existed for the delay, or that the inposition of a
sanction is warranted in the public interest,
notw t hstandi ng the delay or the reasons therefor.

(2) If the Adm nistrator does not establish good cause
for the delay or for inposition of a sanction
notw t hstandi ng the delay, the | aw judge shall dismss the
stale allegations and proceed to adjudicate only the
remai ning portion, if any, of the conplaint.

* * *

[ The Adm nistrator has made no claimin this proceeding that
respondent | acks qualification.]

® The application form asks whether the applicant has a
record of traffic, and other, convictions.
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was first notified of this proposed certificate action on March
8, 1990 -- approximately three and one half years after the

al | eged section 67.20(a)(1) falsification violation, and sone siXx
years after the conviction which underlies the section 61.15
charge. It is undisputed that the FAA security office which
initiated this enforcenent action had information concerning
respondent’'s alleged violations at | east one year prior to

i ssuing that notice.’

The | aw judge held that the Adm nistrator had not exercised
due diligence in processing this case and, therefore, no good
cause had been shown under our stale conplaint rule for the
del ayed notice to respondent.® However, based on his "revi ew of
Board deci sions dealing with drug convictions and falsification,"”
the | aw judge concluded that "the inposition of a sanction is
warranted in the public interest notw thstanding the delay or the
reasons therefor.” (Initial decision at 6.) W disagree.

The public interest exception to our stale conplaint rule
has not been used to exenpt whol e categories of cases fromthe
notice requirenents of the rule. To the contrary, we have nade

clear that we will evaluate "the nature of the alleged violations

" The Administrator's w tnesses explained that this one year
del ay was due to a conbination of the publicized "amesty" period
-- during which airnmen were given an opportunity to avoid
enf orcenent actions based on prior falsifications by voluntarily
comng forward and correcting fal se statenents nade on nedi ca
applications -- and difficulties in obtaining respondent's
current address.

8 The Administrator does not challenge this finding on
appeal .
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in a specific case and their actual inpact on air safety” in

determ ni ng whet her the exception should apply. Admnistrator v.

Booth, 6 NTSB 212, 214 (1988).° Only when a case inplicates a

uni que or unusual overriding public interest, or involves
viol ati ons which are exceptionally egregi ous or aggravated, woul d
we be likely to find the public interest exception applicable.

Adm ni strator v. Booth, supra. Nothing in this record indicates

t he exi stence of such an overriding public interest. Nor can we
conclude, especially in light of the noderate sanction sought in
this case, ! that respondent's violations are so egregi ous or
aggravated that inposition of a sanction is warranted in the
public interest notw thstanding the Adm nistrator's prosecutori al
delay. We therefore reverse the |aw judge's denial of

respondent’'s notion to dismss the conplaint as stale.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is granted;
2. The initial decision is reversed; and
3. The order of suspension is dismssed.

VOGT, Chairman, LAUBER, HAMMERSCHM DT, and HALL, Menbers of the
Board, concurred in the above opi nion and order.

® See al so Administrator v. Zanlunghi, 3 NTSB 3696, 3698 n.
3 (1981) (assertion that respondent’s conduct allegedly
endanger ed persons and property is insufficient to i nvoke the
public interest exception).

1 As already noted, the Administrator did not object to the
| aw judge's nodification of the 180-day suspension to one of 60
days.



